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RESOLUTION

LAGOS, J.:

For the Court's resolution is the plaintiff-appellee's Motion for
Reconsideration' dated November 10, 2017 and the accused-appellant's
Comment/Opposition/ thereto dated November 27, 2017, with respect to the
Court's Decision' promulgated on October 23, 2017, the dispositive part of
which states:

WHEREFORE, the Decision dated January 28, 2016 of the
Regional Trial Court, National Capital Region, Branch 88, in Criminal

1 Records, pp. 203-217
2 ld., pp. 246-263
3 Id., pp. 176-196
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Case No. Q-06-144427, is REVERSED and SET ASIDE, and a new
judgment is hereby rendered ACQUITTING appellant Driz of the crime
charged therein.

The plaintiff-appellee moves for a reconsideration of the subject
Decision on the following grounds:

I
· . .THE INSTANT APPEAL SHOULD HAVE BEEN
DISMISSED FOR HAVING BEEN FILED OUT OF TIME

11
· .. THE INFORMATION FAIRL Y APPRISED DRIZ OF THE
NATURE AND CAUSE OF THE ACCUSATION AGAINST
HER

III
· . .THE BASIS OF THE CHARGE OF CONSPIRACY
AGAINST DRIZ AND HER THEN CO-ACCUSED
LEOVEGILDO T. DELOS REYES HAS NOT BEEN REMOVED
BY THE ACQUITTAL OF THE LATTER

Accused-appellant in her Comment/Opposition posits the
following arguments:

I
THE PRESENT MOTION SHOULD BE DENIED OUTRIGHT
AS THE GRANT THEREOF WOULD PLACE THE ACCUSED-
APPELLANT IN DOUBLE JEOPARDY

11
EVEN ASSUMING THAT THE PRESENT MOTION DOES
NOT VIOLATE THE CONSTITUTIONAL PROSCRIPTION
AGAINST DOUBLE JEOPARDY, PLAINTIFF-APPELLEE
MEREL Y REHASHED ARGUMENTS WHICH WERE
ALREADY EXHAUSTIVEL Y DISCUSSED BY THE
HONORABLE COURT IN THE SUBJECT DECISION

III
IN ANY CASE, ACCUSED-APPELLANT MAINTAINS THAT
SHE HAD NO PARTICIPATION IN THE ALLEGED LAPPING
ACTIVITIES

In all candor, plaintiff-appellee's three (3) arguments cannot be said
as 'rehashed', except the first ground that the instant appeal was filed out of
time. In retrospect, plaintiff-appellee in its Brief contra appeal had argued
that "the instant appeal was filed out of time and should not be given due
course." Unfortunately, the said Brief was filed eighty-three (83) days late,
not during the thirty (30)-day period allowed under the rules, with no request
for extension of time, explanation or excuse given at the time of filing.
Hence, the Court in its Decision merely "noted" the filing of the appellee's
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brief. Nevertheless, this issue was addressed by the Court motu proprio in its
Decision.' to wit:

First off, the appellant originally adverted to the Court of Appeals
in her Notice of Appeal, but later corrected the same by filing an "Erratum
with Manifestation" that it was due to mere oversight and the appeal was
really intended to be before this Court, i.e., the Sandiganbayan. The error
did not escape the attention of the prosecution, which in its Comment
thereto argued that the Erratum was filed beyond the IS-day period to
appeal and, thus, she had lost her remedy of appeal. The court a quo
resolved the matter in this wise: "While it may be true that the correction
or modification of the Notice of Appeal filed by accused Driz should have
been made within the fifteen-day reglementary period to file an appeal
pursuant to Torres vs. People, it must be noted that this Court is yet to act
on the notice of appeal, either by giving due course thereto or denying the
same. The complete records of the case are still with this Court and no
action whatsoever has been taken by any appellate court. Besides, upon
the transmittal of the entire records to the Sandiganbayan, the latter is not
without power to take action on the matter on justifiable grounds."
Accordingly, the Notice of Appeal, as corrected, was given due course.
The Court finds the ruling of the Court a quo well-taken and, hence, gives
due course to the present appeal.

In the instant motion, plaintiff-appellee offers the following apology:

xxxx

27. In parting, the People profusely apologizes to this Honorable
Court for the delay in the submission of its Appellee's Brief It was by
honest mistake that the People missed out in the timely submission of its
brief. The mistake was occasioned by the misimpression created by this
Honorable's letter dated 30 May 2017, to wit:

You are hereby notified that all the evidence, oral and
documentary, presented in the above-entitled case are now
attached to the record and the same are at your disposal in the
Office of the Clerk of Court for the preparation of the brief for the
appellant which shall be filed with this Court within THIRTY (30)
DAYS from receipt hereof.

xxxx

28. The said letter impressed upon the People, rather erroneously,
to await for this Honorable Court's separate order expressly requiring the
submission of the Appellee's Brief - as is usually done by the other
Divisions of this Honorable Court - before the Appellee's Brief is filed.
The delay was not in any way intended to delay the proceedings of this
Honorable Court but solely for the reasons as aforesaid.

The "profuse" apology offered by the plaintiff-appellee was not
totally unexpected, although offered late too, considering the eighty-three

4 Records, 176; Decision at p. 8; citation omitted.
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(83)-day delayed filing. It is water under the bridge, and the Court remains
convinced that giving due course to the appeal was the way to serve and
promote justice in this case.

Accused-appellant in her Comment/Opposition points out "the
present motion should be denied outright as the grant thereof would place
accused-appellant in double jeopardy," citing Article III Section 21 of the
1987 Constitution and Section 7, Rule 117 of the Rules of Court, to wit:

Section 21. No person shall be twice put in jeopardy of
punishment for the same ofJense. If an act is punished by a law and an
ordinance, conviction or acquittal under either shall constitute a bar to
another prosecution for the same act. [Article Ill, 1987 Constitution]

Section 7. Former conviction or acquittal; double jeopardy. -
When an accused has been convicted or acquitted, or the case against him
dismissed or otherwise terminated without his express consent by a court
of competent jurisdiction, upon a valid complaint or information or other
formal charge sufficient in form and substance to sustain a conviction and
after the accused had pleaded to the charge, the conviction or acquittal of
the accused or the dismissal of the case shall be a bar to another
prosecution for the offense charged, or any attempt to commit the same or
frustration thereof, or for any offense which necessarily includes or is
necessarily included in the offense charged in the former complaint or
information. [Rule 117, Rules of Court]

Inexplicably, plaintiff-appellee never addressed the issue of double
jeopardy, or simply side-stepped the same as though it was a non-issue in
this Motion for Reconsideration.

To cut to the chase, the Court must deal with the more meaty issue of
"finality-of-acquittal" rule, which springs from the rule against double
jeopardy.

As held in the case of Chiok vs. People, G.R. No. 179814, December
7,2015:

In order to give life to the rule on double jeopardy, our rules on criminal
proceedings require that a judgment of acquittal, whether ordered by the
trial court or the appellate court, is final, unappealable, and immediately
executory upon its promulgation. This is the finality-of-acquittal rule.5

The prosecution contends that:

"By its nature, conspiracy is a joint offense as one cannot conspire
alone. In conspiracy, the commission of a crime is through the joint act or
intent of the two or more persons. However, there is nothing irregular
with the acquittal of one of the supposed co-conspirators and the

5 Citing the case of Villareal vs. Aliga, (January 13, 2014), 713 SeRA 52; underscoring/emphasis supplied.
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conviction of another. Generally, conspiracy is only a means by which
a crime is committed as the mere act of conspiring is not by itself
punishable. Hence, it does not follow that one person alone cannot be
convicted when there is a finding of conspiracy. As long as the
acquittal of a co-conspirator does not remove the basis of a charge of
conspiracy, on defendant may be found guilty of the offense."
(Emphasis in the original.)

Notably, the above quote is exactly the same statement in paragraph
25 and the Prefatory Statement in the plaintiff-appellee's motion, citing in
both instances Mamerto Dulay v. People, G.R. No. 174775, 11 October
2007.6

Interestingly enough, the prosecution conveniently omitted an equally,
if not more important portion of the ruling in Dulay. The relevant and more
complete quote, reads as follows:

We agree with the Court of Appeals that we may no longer review
the acquittal of the other accused. A verdict of acquittal is immediately
final. However, the acquittal of his eo-accused does not necessarily benefit
appellant. In People v. Uganap, appellant questioned the trial court's decision
which convicted him alone of murder and acquitted the rest of the accused.
The court ruled that appellant may not invoke the acquittal of the other
conspirators to merit the reversal of his conviction. The Court declared:

'There is nothing irregular with the acquittal of one of the supposed eo-
conspirators and the con viction of another. Generally, conspiracy is
only a means by which a crime is committed as the mere act of
conspiring is not by itsel I' punishable. Hence, it does not follow that one
person alone cannot be convicted when there is a finding of conspiracy.
As long as the acquittal of a eo-conspirator does not remove the basis
of a charge of con~lracy, one defendant may be guilty of the
offense. ,,,7

There appears to be no reason for this Court to deviate from the basic
legal tenet, i.e., "a verdict of acquittal is final" and, ergo, the acquittal in
this case must be likewise deemed final.

Neither has the prosecution shown abuse of discretion by this Court, if
any, as to warrant a reconsideration of subject Decision.

The prosecutions's argument "that the basis of the charge of
conspiracy against Driz and her then eo-accused Leovegildo T. Delos Reyes
has not been removed by the acquittal of the latter", in a manner of speaking,
is neither here nor there, and has no leg to stand on.

In the present case, there was no finding of conspiracy by the court a
quo, so as to make such an argument, stick. Nada. Not even a hint of
conspiracy as was found by the court a quo as between both accused in the

6 Dulay vs. People, 535 SeRA 656
7 Id., p. 662; emphasis supplied; citation omitted. 1
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appealed decision. The basic rule is conspiracy must be proven as the crime
itself.8 In this appealed case, there was no "clear and convincing proof', or
submitted "evidence but disregarded", much less evidence, to give the
conspiracy its "full effect", as underscored by the Supreme Court in
Uganap.'

The acquittal of accused Driz on appeal with this Court was not due to
the acquittal of accused Delos Reyes before the trial court, but based on a
careful and judicious scrutiny of the language of the Information, and the
fundamental requirements of due process in that Driz was not, among other
things, charged as "accountable officer". She was not informed and her
conviction was not supported by the nature and cause of the accusation
against her per the Information in the case.

As discussed in this Court's Decision:

A reading of the subject Information clearly indicates that then
accused Leovegildo delos Reyes ("Delos Reyes") was the only one
charged as principal-accused, responsible for the "taking" of the
misappropriated funds of the PCSO. He was solely identified and charged
for being the official of the peso "accountable for the lotto remittances
he received by reason of his office, while in the performance of his
official function, and taking advantage of his position" --- albeit
"conspiring and confederating together with ELIZABETH G. DRIZ
("Driz"), a low ranking public officer being the Computer Programmer III
of the PC SO", --- who [referring to Delos Reyes] did then and there,
willfully, unlawfully and feloniously take, convert and misappropriate
lotto proceeds for the period of June 1 to 4, 2001 in the total amount of
Three Hundred Eighty Seven Thousand Eight Hundred Seventy Nine
Pesos (P387,879.00) for their own personal use and benefit, to the damage
and prejudice of the government in the aforesaid amount of P387,879.00,
Philippine Currency."

Under the Information. Driz was never alleged or identified as an
"accountable officer". thus. she never had to admit, much less deny, or
defend herself as such. It is required that whenever an offense can be
committed by only certain classes of persons, the information must
expressly allege that accused is of those classes or it is fatally defective in

8 The ruling in Bahilidad v. People, G.R. No. 185195, March 17, 2010, as quoted in Michael San
Juan vs. People, G.R. No. 177191, May 30, 2011, is instructive:

"There is conspiracy when two or more persons come to an agreement
concerning the commission of a felony and decide to commit it. Conspiracy is
not presumed. Like the physical acts constituting the crime itself, the elements
of conspiracy must be proven beyond reasonable doubt. While conspiracy need
not be established by direct evidence, for it may be inferred from the conduct of
the accused before, during and after the commission of the crime, all taken
together, however, the evidence must be strong enough to show the
community of criminal design. For conspiracy to exist, it is essential that there
must be a conscious design to commit an offense. Conspiracy is the product of
intentionality on the part of the cohorts."

9 Re Uganap case, see Dulay, supra.
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substance; that lacking such allegation, the uncertainty of the information
is such that defendants might be repeatedly tried on the like and unable to
plead former judgments in bar.!" As a matter of fact in the appealed case,
Delos Reyes was the one categorically identified by the COA auditor,
witness Librada C. Pascual, in her judicial affidavit (Exh. S), as the
accountable officer involved, to wit:

44) Q: Madam State Auditor, you said earlier after your testimony
you will be able to tell the Honorable Court the person who
would be responsible and accountable in case of loss of any
lotto sales proceeds of the PCSO for the period June 1-4,
2001, can you tell us now?

A: It would be Mr. Leovigildo delos Reyes.

45) Q: Why?

A: Because Mr. delos Reyes is the Divison Chief of the Central
Operations Lotto who is responsible and accountable for
the lotto sales proceeds remitted to him by his tellers, and
from our cash count of the lotto sales proceeds from June
1-4, 2001 amounting to P823,800.00, we found out that it
was still unusually kept in his possession in a cabinet shelf
only when supposedly it should have been deposited to the
bank. (Records, Vol. I, p. 515; underscoring/emphasis
supplied.)

Summarizing, there is nothing in the plaintiff-appellee's Motion for
Reconsideration to convince the Court to detract or depart from such
findings and conclusion.

WHEREFORE, the Motion for Reconsideration is DENIED for lack
of merit.

SO ORDERED. ~I- -
KAFAEL R. LAGOS

Associate Justice
Chairperson

WE CONCUR:

MARIA~~~~~ftNfm~-ARCEGA LORIFEL
Associ

~...

<.
PAHIMNA*

t Justi ==-==-

* Sitting as Special Member, per Administrative Order No. 345-2017 dated October 5,2017.
10 Francisco, p. 121, citing U.S. vs. Woods, 224 Fed. 278, 280i underscoring supplied.


